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Syilabus.—Opinicn of the Court.

TaE PrESIDENT, DIRECTORS, AND COMPANY OF THE BANK OF
Irranvois ». JoEN C. STICKNEY et al.

[ *a] Error to Gallatin.

1. CONTRACT—construed. A. & Co. being indebted to a bank in the sum of
$10,959.09, upon promissory notes, bearing interest at eight per centum per annum,
to secure their payment, executed to the bank a mortgage upon a stock of merchan-
dise, and authorized the bank, if it should deem it necessary for its security, before the
falling due of the notes, to take possession of the property mortgaged, and sell the
same, applying the proceeds in payment of the notes. The bank having determined to
take possession of the property, A. & Co. sent a note to the bank, stating that if certain
persons named in the note should be appointed to take possession of, and sell the
goods, and if the same should be sold on a credit of twelve months, they would peace-
ably deliver the possession of the property to the bank. These persons were
appointed, and the merchandise was accordingly sold by agreement of both parties, on
a credit of twelve months, and notes taken from the purchasers, bearing interest after
sixmonths. The cashier of the bank soon after presented an account to A & Co, con-
taining a statement of the amount of sales, and the interest upon the sale notes for the
last six months they had to run, and also the amount of the two promissory notes due
from A & Co. to the bank, and the interest thereupon, at the rate of eight per centum
per annum, from their dates to the maturity of the sale notes; and thus balanced the
accounts between the parties. At the same time the bank surrendered to A & Co.
their two notes, which he received without making any- objection to the charge of in-
terest up to the maturity of the sale notes; but about one year afterwards he called
upon the bank to refund this interest. The bank refused, and A brought suit against
the bank to recover it":" Ae/d, that the bank was entitled to interest until the maturity
of the sale notes ; and that the suit could not be maintained.

TaIs cause was heard in the court below at the September .
term, 1842, before the Hon. WALTER B. SCATES.

J. J. Harpiy, L. TruMBULL, and H. EpDy, for the plaintiffs
in error, cited White ». Green, 8 Monroe, 157 ; M’Grath ». Hern-
don, 4 Monroe, 157 ; Graham on New Trials, 826, 328, 837, 862,
364, 368.

W. H. SticrNEY, for the defendants in error, cited 1 Scam.
69-T1, 441; 2 Scam. 351,-539; 8 Johns. 532; 5 Johns. 188;
1 Pirtle’s Dig. 57-8, 60.

DouGrass, Justice, delivered the opinion of the court: J. C.
‘Stickney and J. Stickney, partners under the style and firm of
J. C. Stickney & Co., brought an action of assumpsit in the ‘Gal-
latin circuit court against the Bank of Illinois, to recover the sum
of $1,229.80, upon a case arising out of a state of facts in sub-
stance as follows: .

Stickney & Co. were indebted to the bank on two promissory
notes, amounting to the sum of $10,959.09, bearing date October
24th, 1889, and payable seven months after date, and drawing inter-

. estat the rate of eight per centum per annum from date, until

[*5] paid. At the time of the execution of the notes, Stickney

& Co. gave the bank a mortgage on a certain stock of goods,

and two lots of land, to secure the payment of said notes. In said

mortgage, it is provided among other things, ¢ that if the said
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bank should deem it necessary for the security of the said aggre-
gate debt of $10,959.09, to take possession of the said goods,
wares, merchandise, and personal property, before the falling due
oi said first notes now executed, or before the falling due of any
of the renewed notes (the right to renew the notes being re-
served), they will put some competent and trustworthy person
in possession of the same, as their agent, and will apply the pro-
ceeds of all sales made by such agent, after deducting expenses,
to the credit of said parties of the first part (Stickney & Co.)
on said notes, or at the option of said parties of the first part,
will sell the same at anction, and apply the net proceeds as afore-
said.” -

The bank having determined to take possession of said stock
of goods, in acecordance with the terms of the mortgage, Stickney
& Co. executed an instrument of writing in these words: « If M.
Morris and J. C. Sloo are appointed agents under regulations
prescribed by the bank, we will give quiet possession of the pro-
perty, upon the condition of the sale being for twelve months’ pa~
per, to pay the amount secured by mortgage, 8,318 67

2,640 42
' $10,959 09
Sale to be fixed on the first of February, or later,—keys to be de-
livered to the agents, and store closed.
«“J. C. SticeNEY & Co.”

The bank acceded to the conditions imposed by Stickney &
Co., and on the 16th of January, 1840, the parties mutually exe-
cuted a written agreement, appointing the 10th of February there-
after, as the day upon which the sale of said goods should be
commenced, and continue from day to day, until concluded ; the
terms to be at auction, upon a credit of twelve months, the pur-
chaser giving his note with security, payable in bank, and bear-
ing interest at the rate of six per centum after the expiration of
six months. .

After the goods were sold and the payment secured in pursu-
ance of this agreement, the bank, through its cashier, exhibited
to Stickney & Co., a statement showing the amount of sales, and
the interest upon the sale notes for the last six months, and also
the amount of the two promissory notes due from Stickney & Co.
to the bank, and the interest thereon, at the rate of eight per
centum, from their dates to the maturity of the sale notes, and
thus balancing the accounts between the parties. At the time
that the calculations were made, and the balance struck,
the bank surrendered to Stickney & Co. their two notes, [* 6]
which the latter received without making any objection to
the charge of interest up to the maturity of the sale notes; but,
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about one year thereafter, they called upon the bank to refund
the interest, and upon refusal, brought this suit. The declara-
tion is in the usual form in assumpsit, containing two common
counts, to which the defendants pleaded the general issue and
payment. Upon a trial before a jury, a verdict was rendered for
Stickney & Co. for $700. The defendants below moved for a
new trial, and also in arrest of judgment ; both of which motions
were overruled.

The errors assigned are the decisions, first, in overruling a
motion for a new trial; and, secondly, in refusing to arrest the
judgment. . ,

The last error assigned seems to have been abandoned in the
argument, and upon an inspection of the record we perceive no
cause for arrvesting the judgment. . .

The motion for a new trial requires more serious consideration,
The bill of exceptions embraces the whole evidence, and all the
material facts are contained in the preceding statement of the case.
Stickney & Co. executed their notes to the bank for $10,959.09,
payable in seven months, and bearing interest at the rate of eight
per centum, until paid. The mortgage was given to secure the
payment of these notes, including principal and interest, and to
render their security more effectual, a clause was inserted author-
zing the bank to sell the goods, and, after deducting the expenses
of the sales, credit the balance of the proceeds upon the notes.
The terms of the mortgage are decisive of the intention of the
parties upon this point ; the notes were to draw interest until the
sales were made, and the proceeds realized by the bank. Such
being the provisions of the mortgage, it remains to be determined,
whether the subsequent agreement changed the rights of the
parties. The agreement was that the sales should be made upon
a credit of twelve months, instead of cash in hand, and that the
sale notes should bear interest after the first six months. It ap-
pears from the bill of exceptions, that this change in the terms of
the sales was made not only at the instance and for the benefit of
Stickney & Co., but was imposed upon the bank as a condition
upon which the peaceable possession of the goods could be ob-
tained in pursuance of the provisions of the mortgage. Without
this agreement the bank was entitled to interest on the notes
until the proceeds of the sales were realized, and-can it be seri-
ously insisted that there is anything in this contract which de-
prives the bank of this right? The language of the instrument
does not authorize such a construction, and surely justice between
the parties would not warrant the conclusion. All the advantages
of the change in the terms of sale resulted to Stickney & Co.

They were thereby enabled to have their goods sold upon a
[* 7] credit of twelve months, and doubtless at greatly advanced
prices, whilst the bank, deriving no benefit whatever from
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the arrangement, was deprived of the use of its money for the
same period. Whilst the terms of the contract and the justice of
the case lead to the conclusion that the bank is entitled to this
interest, the conduct of the parties, during the period the facts
transpired, and for a long time subsequently, clearly show that
such was their understanding of their respective rights; for, im-
mediately after the sale of the goods, the bank rendered to Stick-
ney & Co. an account of all the transactions between them,
.charging them, among other things, with interest on their notes
from date to the maturity of the sale notes, and at the same time
surrendered up ‘the notes, which Stickney & Co. received, without
making any objection to the charge of interest.

Arriving at the conclusion, therefore, that the bank was entitled
to interest on the notes until the maturity of the sale notes, it
follows that the verdict of the jury was manifestly against law and
evidence, and that a new trial should have been granted.

For these reasons the judgment of the court below is reversed,
and the cause remanded for further proceedings in conformity with
this opinion.

Judgment reversed.

WirtriaM RUSSELL ¢ THE ADMINISTRATORS OF
Wi B. WHITESIDE.

Error 1o Madison,

1. EVIDENCE—cerlificate of land office register. The certificate of the register of
a land office, from the records of his office, of the purchase of a tract of land, and of
the fact that there had been a corrected survey of the tract, and there was due from the
purchasers a certain amount of money for a certain number of acres of land included in
the purchase, which had not been included in the former survey under which the pur-
chase was made, and that the same had been paid by a person therein named, is
admissible in evidence, under the statute making the register’s certificate evidence of
matters appearing of record in his office.

2. SAME— presumption in favor of judgment.  Where a record shows that the
certificate of the register of a land office was received in evidence, the court will pre~
sume that proof of his official character and handwriting were previously made, unless
a contrary statement is contained in the bill of exceptions; and where the record shows
that a certified copy of a deed, recorded in the recorder’s office of the proper county,
was admitted in evidence in the court below, and it does not appear that any question
was made in that court as to the loss of the original deed, or the inability of the plain-
tiff to produce it, the supreme court will presume that the loss or inability was admit-
ted or proved in the court below. ' :

3. DEED—acknowledgment. The act of the territory of Indiana entitled “ 4 law
establishing the recorder’s office, and for other purposes,” prescribes no particular form
for the acknowledgment of a deed ; and under that act it is sufficient for the-certificate
to state that the maker appeared before the officer, and acknowledged the deed to be his
act and deed. (@) .

Casgs CiTINg TEXT. sumed until contrary appears, that officer

(¢) L, 1819, pp. 21, 22, sec. 11, Feb. did his duty as to separate examination of

19, required officer to simply certify ac- wife. Coleman w. Billings, 89 IlL 183,
knowledgment of deed; it will be pre- 187,
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